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PROGRAM LICENSE AGREEMENT

*** READ THIS PROGRAM LICENSE AGREEMENT BEFORE YOU INSTALL THE SOFTWARE ***

This Program License Agreement (the “Agreement”) is a legally binding agreement between you, the end-user, and either (i) if you reside in Canada, MKS Inc.; or (ii) if you
reside outside of Canada, MKS Software Inc., as licensor (the applicable licensor being hereinafter referred to as “MKS”). Carefully read the following terms and conditions
before installing this MKS software program (the “Software”). By installing, copying or otherwise using the Software, you represent (i) that you have been authorized to
accept the terms and conditions of this Agreement on behalf of an organization (in which event “you”and “your”shall refer to you and such organization, as the case may
be), or (ii) that you intend to be personally bound by the terms and conditions of this Agreement. If you are not so authorized or do not intend to be personally bound, then
MKS is unwilling to license the Software and the installation, copying or use of the Software is a violation of Canadian, U.S. and international copyright laws and conventions.
If you accept these terms for an organization on whose behalf you are authorized to act, you shall use the Software only on behalf of such organization for such organization’s
internal business purposes only. If you intend to be personally bound, use of the Software is limited to your personal use. If you do not agree with the terms and conditions of
this Agreement, do not install, copy or otherwise use the Software, and promptly return the Software, along with text files and any accompanying written materials (the
“Documentation”), any packaging, and proof of purchase for a full refund within seven (7) days of the date of purchase.

1. DEFINITIONS. “Computer System”means any type of single computer or
workstation containing one or more central processing units. A “Server”means
a Computer System which operates as a server in a client/server architecture.
A “Client”means a Computer System which operates as a client in a
client/server architecture. “Concurrent User License”shall mean a license for
simultaneous use by a number of users equal to the total aggregate number of
Concurrent User Licenses purchased. The total number of all users who will
use the Software may exceed the number of Concurrent User Licenses as long
as the number of users accessing the Software at any one time does not exceed
the number of Concurrent User Licenses. “Named User License”shall mean a
license for a single named user. A license must be purchased for each
individual user who will use the Software. Any individual user who
permanently ceases to use the Software may be replaced by another individual
user and in such instance you may reassign a Named User License from one
user to a subsequent user at any time without the purchase of an additional
license as long as you have purchased sufficient licenses so that, at all times,
there is one Named User License in place for every single user who has the
ability to access the Software. “Demonstration License Term”means, for
Software provided to you solely for your internal demonstration and evaluation
purposes, the time period expiring thirty (30) days from the date of installation
of the Software (or such other period of time as MKS may agree to in writing),
after which time the Software shall be inoperable. “Designated Server”means
the iSeries server, or a logical partition (LPAR) thereof, that is designated or
described in the MKS quotation or other purchase documentation in
connection with your order for Software designed to run on the iSeries
(formerly AS/400) server platform. “User(s)”means any individual who from
time to time uses the Software, provided that any individual who permanently
ceases to use the Software may be replaced by another individual and such
replacement shall not be considered a separate User for purposes of this
Agreement. To the extent that the physical media shipped with the Software
contains software programs in addition to those for which you have purchased
a license, the term “Software”in this Agreement shall be deemed to refer only
to the software programs for which you have purchased a valid license and no
rights are granted with respect to any other software program.

2. LICENSE GRANT

2.1. Software License. Subject to your compliance with the terms, conditions
and restrictions contained in this Agreement, MKS grants you the
limited non-exclusive, non-sublicensable and non-transferable right and
license to install the Software onto as many Servers or Designated
Servers, as the case may be, as you have paid the applicable license fee
for and as many Clients as you have paid the applicable license fee for,
in all cases to be used solely for your internal business purposes.
Additionally, provided that you pay to MKS the sum of 50% of the then-
current list price of the Server (the “Additional Sum”), MKS shall
provide you with an additional Server license for the Software and you
shall be permitted to install such license on one test Server per each
Additional Sum paid, provided that the additional license is used solely
for test purposes, and not for production purposes. At no time shall the
total number of installed copies of the Software on Servers or Designated
Servers, as the case may be, exceed the number of server licenses for
which you have paid a license fee. At no time shall the total number of
installed copies of the Software on Clients, or the total number of Users,
exceed the number of client licenses for which you have paid a license
fee. At no time shall generic log ins be used that allow multiple Users
under one license.

2.2. Demonstration Software License. Under certain circumstances MKS may
provide the Software to you for your internal demonstration and
evaluation purposes. In such circumstances, subject to your compliance
with the terms, conditions and restrictions contained in this Agreement,
MKS grants you the limited non-exclusive, non-sublicensable and non-
transferable right and license to install one (1) copy of the Software on a
single Computer System or Designated Server, as the case may be, solely
for your internal demonstration and evaluation purposes during the
Demonstration License Term. Any other use, including, without
limitation, use for configuration of third party software, is prohibited.
THE SOFTWARE SHALL AUTOMATICALLY DISABLE AFTER
THE EXPIRY OF THE DEMONSTRATION LICENSE TERM. You
agree not to interfere with, interrupt, circumvent or disable this function.

2.3. Use of Software and Documentation by Authorized Agents. The license
granted by MKS under Section 2.1 shall extend to your bona fide
consultants ("Authorized Agents") provided: (i) your Authorized Agents
respect the proprietary nature of the Software and Documentation in
accordance with the confidentiality provisions set forth in this
Agreement; (ii) you shall be solely liable for such Authorized Agents' use
of the Software and Documentation and any breach of this Agreement by
such Authorized Agents; and (iii) you shall indemnify MKS for such
Authorized Agents' use of the Software and Documentation in
accordance with the indemnification provisions set forth in Section 13.

2.4. General. You may make one (1) copy of the Software in machine
readable form solely for back-up, archival or disaster recovery purposes,
provided that such copy includes all proprietary notices included in the
Software and such copy is subject to the terms and conditions of this
Agreement. You shall inform all authorized Users of the Software of the
terms and conditions of this Agreement. If you have purchased more
than one license and have received a single set of diskettes, CD-ROMs,
or a single electronic copy of the Software from MKS, you may copy and
install the Software as is, and only to the extent necessary to exercise the
number of licenses for which you have paid a license fee. If the Software
is an upgrade, you are authorized to use the Software only if you are an
authorized user of a qualifying product as determined by MKS. In such
case, the Software and this Agreement replace the qualifying product and
any license agreement with respect to such qualifying product.

2.5. Audit Rights. At MKS’request, you shall provide MKS with a written
list of all copies and locations of the Software and Documentation. You
shall maintain complete and accurate records relating to your and your
Authorized Agents use of the Software and Documentation (the
“Records”) in sufficient detail to enable MKS to confirm your
compliance with the terms of this Agreement. MKS or its designated
auditor may, at MKS’sole cost and expense, upon five days written
notice to you and at reasonable times, subject to MKS’compliance with
your reasonable requirements as to access and confidentiality, inspect the
Records to verify your compliance with the terms of this Agreement.
Such audit shall not unreasonably interfere with your business operations
and you agree to cooperate with MKS in any such audit at your expense.
If an audit reveals that you have underpaid license fees to MKS, you
shall be invoiced for such underpaid fees at MKS’then current list
prices. If the underpaid license fees exceed five percent (5%) of the
license fees previously paid by you under this Agreement, then you shall
also pay MKS’reasonable costs of conducting the audit and shall owe
MKS interest on the deficiency at an annual rate equal to the lesser of:



(i) eighteen percent (18%); or (ii) the maximum interest rate allowed
under applicable law.

2.6. Third Party Program. Reference is made to the Development and
Distribution License Agreement from Oracle Corporation (the “Oracle
License”) that appears at
http://www.oracle.com/technology/software/htdocs/distlic.html?url=http:
//www.oracle.com/technology/software/tech/java/sqlj_jdbc/htdocs/jdbc_
10201.html. MKS has accepted the terms of such license and has certain
related obligations. You acknowledge that you have been notified that
the Software includes the Oracle JDBC drivers, that you have read the
terms of the Oracle License and agree specifically to, and Oracle’s rights
under, the provisions set forth under the headings “Program
Distribution”, "License Rights," "Ownership and Restrictions," "Export,"
"Disclaimer of Warranties and Exclusive Remedies," "No Technical
Support," "End of Agreement," "Relationship Between the Parties," and
"Open Source" as if you were a party to such Oracle License. You may
not distribute the Oracle JDBC drivers without a license from Oracle.
Oracle shall be an intended third party beneficiary of the provisions of
this paragraph. You shall not be entitled to receive technical support,
phone support, or updates for the Oracle JDBC drivers licensed under
this Agreement.

3. LICENSE RESTRICTIONS. Except as expressly set forth in this Agreement,
or as permitted by applicable law or by MKS’suppliers or licensors, you shall
not, and shall not permit others to: (i) modify, translate, reverse engineer,
decompile, disassemble or otherwise attempt to create the source code from
the Software or create derivative works based on, or copy (except as expressly
permitted under this Agreement or for back-up, archival or disaster recovery
purposes) the Software (or any portion thereof), including for reasons of error
correction or interoperability, or the Documentation; (ii) remove, alter, cover
or obfuscate any trademark, logo, copyright or other proprietary notices,
legends, symbols or labels placed or embedded on or in any Software or
Documentation; (iii) rent, lease, sublicense or grant a security interest in the
Software or Documentation; (iv) permit third parties to use or demonstrate the
Software or Documentation; or (v) use the Software for or on behalf of any
third party, including but not limited to use in a time-sharing service or a
service bureau operation.

4. ADDITIONAL LICENSED INSTALLATIONS AND USERS. If at any time
you require an increase in the number of copies of Software you are licensed to
install or in the number of licensed Users of the Software, you shall, prior to
making any copies of the Software or Documentation, (i) notify MKS or an
authorized MKS distributor or reseller in writing to obtain such licenses; and
(ii) pay the applicable then-current license fees.

5. REMEDIES. If you make or install additional copies of the Software or
Documentation contrary to this Agreement or if the number of Users at any
time exceeds the number for which you have paid a license fee, then MKS
shall have the right in its sole discretion to terminate this Agreement without
notice to you and pursue its other legal and equitable remedies.

6. TERM; TERMINATION. With respect to any license granted pursuant to
section 2.2, this Agreement terminates automatically upon expiration of the
Demonstration License Term. You may terminate this Agreement at any time
by removing from your Computer System or Designated Server and
destroying, all copies of the Software and all copies of the Documentation.
Upon your breach or violation of any of the terms of this Agreement, MKS
shall have the right to terminate this Agreement immediately and without
notice to you. In addition, MKS shall have the right to terminate this
Agreement immediately and without notice to you if you file a petition in
bankruptcy, have such a petition filed against you (which petition is not
discharged within sixty (60) days after such filing), make an assignment for
the benefit of creditors, if a receiver, trustee, custodian or similar agent is
appointed or takes possession of your assets, or if you cease doing business in
the ordinary course Upon termination of this Agreement for any reason the
license granted hereunder and all provisions of this Agreement (except those
specified in the last sentence of this section 6) shall be terminated and you
shall: (i) immediately cease using the Software, the Documentation and the
MKS Confidential Information; (ii) immediately destroy the Software,
Documentation and the MKS Confidential Information and permanently delete
all electronic copies from your systems; and (iii) pay to MKS all accrued sums
and all such sums shall be due and payable within ten (10) days of MKS’
invoice or the date termination occurred, whichever is earlier. Except as
otherwise expressly set forth in this Agreement, under no circumstances shall
you be entitled to a refund or return of any purchase price or license or
Maintenance fees paid upon termination of this Agreement for any reason. Any
terms or conditions of this Agreement which by their express terms extend
beyond termination or expiration of the Agreement or which by their nature shall
so extend shall survive and continue in full force and effect after any termination
of this Agreement

7. OWNERSHIP RIGHTS. Except for the limited license rights set forth in
Section 2.1 above, MKS, its suppliers and licensors own the entire right, title
and interest in and to the Software, the Documentation and all intellectual
property rights related thereto.

8. CONFIDENTIALITY. During the term of this Agreement and thereafter, you
shall: (i) treat as confidential all MKS Confidential Information; (ii) not use
such MKS Confidential Information except as expressly set forth herein;
(iii) implement reasonable procedures to prohibit the unauthorized use,
disclosure, duplication, misuse or removal of MKS Confidential Information;
and (iv) not disclose such MKS Confidential Information to any third party.
Further, you shall not copy MKS Confidential Information without MKS’prior
written consent. If you breach any of your obligations with respect to
confidentiality or unauthorized use or disclosure of MKS Confidential
Information hereunder, MKS shall be entitled to obtain equitable and
injunctive relief in addition to all other remedies that may be available to
protect MKS’interests. For purposes of this Agreement, MKS Confidential
Information means any and all information and materials disclosed by MKS to
you, including, but not limited to, information regarding MKS’business
strategies and practices, methodologies, trade secrets, know-how, pricing,
technology, software, the Software and Documentation, product plans,
services, client lists and information regarding MKS’employees, clients,
vendors, consultants and affiliates.

9. CERTAIN REGULATORY MATTERS.

9.1 U.S. Government Restricted Rights. The Software and Documentation are
“commercial items,”developed exclusively at private expense, consisting of
“commercial computer software” and “commercial computer software
documentation”as such terms are defined in the applicable acquisition
regulations. If you are the U.S. Government or any agency or department
thereof (collectively referred to as the “Government”), the Software and
Documentation are licensed hereunder (i) only as a commercial item and
(ii) with only those rights as are granted to all other end users pursuant to the
terms and conditions of this Agreement to the extent that such rights are
consistent with this paragraph. You agree to notify MKS if this Agreement
fails to meet the Government’s minimum needs or is inconsistent with U.S.
federal procurement law. If you are any agency of the Department of Defense
of the Government, the following notice is given: The Software and
Documentation are provided with RESTRICTED RIGHTS. You shall not use,
duplicate or disclose the Software or Documentation in any way not
specifically permitted by this Agreement or mandated by U.S. law.
Manufacturer is MKS Software Inc., 410 Albert Street, Waterloo, Ontario
Canada N2L 3V3.

9.2 Export Controls. None of the Software or underlying information or
technology shall be downloaded or otherwise exported or re-exported (i) into
(or to a national or resident of) Cuba, Iraq, Sudan, North Korea, Iran, Syria,
Taliban controlled areas of Afghanistan or any other country to which the U.S.
Government has embargoed goods; or (ii) to anyone on the U.S. Treasury
Department’s list of Specifically Designated Nationals or the U.S. Commerce
Department’s Table of Denial Orders. By installing, copying or using the
Software, you agree to the foregoing and represent and warrant that you are not
located in, under the control of, or a national or resident of any such country or
on any such list. In addition, you agree to comply with all relevant export laws
and regulations of the United States and Canada and any local laws in your
jurisdiction that may impact your right to import, export or use the Software,
and you represent that you have complied with any regulation or registration
procedures required by applicable law to make this license enforceable.

10. MAINTENANCE.

10.1 Maintenance. Upon acceptance of an order by MKS in its sole discretion,
MKS shall provide the following maintenance services sometimes
referred to by MKS as Essential Customer Care (“Maintenance”) for a
period of one (1) year from the date of delivery of the Software (the
“Initial Maintenance Term”), upon and subject to payment by you of all
applicable Maintenance fees and taxes and otherwise subject to the terms
and conditions of this Agreement:

a) Maintenance Releases. MKS shall make available, at MKS’option via
download from MKS’web site or by shipment of media, Software
updates, minor changes and enhancements and new versions introduced
resulting from modifications of and enhancements to the Software which
it generally makes available, at its sole discretion, as part of its standard
Maintenance services (“Updates”). Updates shall not include any
enhancement, modification, or new versions of the Software that MKS
decides, in its sole discretion, to make generally available as a separately
priced item. Updates that you install and updates to the Documentation
shall be deemed part of the Software or Documentation, as the case may
be, and are licensed pursuant to the terms set forth in this Agreement.



b) Correction of Errors. MKS shall use commercially reasonable efforts
to correct documented, reproducible and verifiable material errors in the
Software caused by MKS (“Error”). If you report an Error to MKS, you
shall give MKS access to the Software, the hardware on which the
Software is installed and all relevant documentation and records, and
shall provide such reasonable assistance as MKS may request including,
without limitation, sample output and other diagnostic information to
help reproduce the Error. All services shall be provided during MKS’
normal business hours by personnel selected by MKS.

c) Telephone Support. MKS shall provide, in English (or German for its
customers in Germany), consultation concerning the use, operation and
application of the Software and to attempt to diagnose problems that you
may encounter with the Software (”Hotline Support”). MKS shall offer
the Hotline Support remotely by telephone, fax or e-mail during its
normal business hours.

10.2 Renewal and Termination. Upon expiration of the Initial Maintenance
Term, Maintenance can be extended by you for additional one (1) year
terms (each a “Renewal Maintenance Term”) if MKS continues to offer
Maintenance for the Software as set forth herein, and you have paid the
applicable Maintenance fees and taxes for such Maintenance. For each
Renewal Maintenance Term you shall be required to pay such
Maintenance fee for the aggregate number of Software licenses
purchased by you. Maintenance renewals on only a portion of the
licenses of the Software purchased by you are expressly prohibited. If
you discontinue Maintenance and at a future period wish to reinstate
Maintenance, you shall pay MKS’then-current Maintenance fee plus a
reinstatement fee. The reinstatement fee shall consist of all Maintenance
fees at MKS’then-current rates for such period of time that you had not
received Maintenance plus an administrative fee equal to 50% of such
Maintenance fee.

10.3 Eligibility and Other Requirements. You are responsible for procuring,
installing and maintaining all equipment, telephone lines,
communications interfaces, and other hardware at your site as required
to operate such Software and permit MKS to perform the Maintenance
services set out herein.

10.4 Exclusions. Maintenance is limited to telephonic and electronic support
only. MKS shall have no responsibility under these Maintenance
provisions for the installation of any Software or any Updates. MKS
may, under limited circumstances determined by MKS and at its sole
discretion, provide certain aspects of Maintenance on your site subject to
the provisions of this Agreement. Otherwise, if you require on-site
support services or installation services, such services may be obtained
from MKS, at MKS’discretion, at MKS’then-current published rates for
professional services, pursuant to MKS’standard services terms.

In no event shall MKS be required to provide Maintenance services
relating to problems arising out of or relating to: (i) your failure to
implement all available Updates to the then current or immediately
preceding version of the Software; (ii) changes to your operating systems
or environment which adversely affect the Software; (iii) any alterations
of or additions to the Software performed by parties other than MKS;
(iv) accident, negligence, or misuse of the Software; (v) other software
products not supplied by MKS; (vi) use of the Software on a Computer
System, operating system, software or peripherals other than a Computer
System, operating system, software or peripherals for which such
Software was licensed for; or (vii) failure by you to implement
recommendations in respect of solutions to problems previously
addressed by MKS. MKS shall only be obligated to provide Maintenance
for the then current production release or version of the Software and the
immediately preceding release or version.

10.5 General. MKS’obligation to provide Maintenance for any particular
Software is subject to you being in compliance with all of your
obligations under this Agreement. All fees paid to MKS for Maintenance
pursuant to this Section 10 hereof are non-refundable.

11. WARRANTY

11.1. Warranty. MKS WARRANTS THAT (i) THE PHYSICAL DISKETTE,
CD-ROM, OR OTHER MEDIA DELIVERED TO YOU UNDER THIS
AGREEMENT, IF ANY, WILL BE FREE FROM DEFECTS IN
MATERIALS AND WORKMANSHIP UNDER NORMAL USE, AND
(ii) THE SOFTWARE WILL SUBSTANTIALLY CONFORM TO THE
DOCUMENTATION, IN EACH CASE FOR A PERIOD OF 90 DAYS
FROM THE DATE OF DELIVERY OF THE SOFTWARE TO YOU
(THE “WARRANTY PERIOD”). IN THE EVENT OF A BREACH OF
THIS WARRANTY, MKS’SOLE RESPONSIBILITY AND ENTIRE
LIABILITY UNDER THIS SECTION 11, AND YOUR SOLE AND

EXCLUSIVE REMEDY HEREUNDER, IS, AT MKS’OPTION, TO
(1) REPAIR OR REPLACE THE DEFECTIVE DISKETTE, CD-ROM,
OR OTHER MEDIA OR REPAIR OR REPLACE THAT PORTION OF
THE SOFTWARE THAT DOES NOT SUBSTANTIALLY CONFORM
TO THE DOCUMENTATION, AS THE CASE MAY BE; OR
(2) REFUND TO YOU THE PAID LICENSE FEE, PROVIDED THAT
MKS SHALL NOT HAVE ANY OBLIGATION TO PERFORM ANY
OF THE FOREGOING IF YOU HAVE FAILED TO NOTIFY MKS IN
WRITING OF SUCH MATTER WITHIN 10 DAYS AFTER
EXPIRATION OF SUCH 90 DAY WARRANTY PERIOD. THIS
WARRANTY DOES NOT APPLY INSOFAR AS THE MEDIUM
UPON WHICH THE SOFTWARE IS DELIVERED IS SUBJECT TO
MISUSE, NEGLECT, ACCIDENT OR EXPOSURE TO
ENVIRONMENTAL CONDITIONS BEYOND THOSE SPECIFIED IN
THE DOCUMENTATION.

11.2. Warranty Disclaimer. EXCEPT FOR THE EXPRESS WARRANTY SET
FORTH IN SECTION 11.1, THE SOFTWARE, DOCUMENTATION,
DISKETTES, CD-ROM, AND OTHER MEDIA ARE PROVIDED ON
AN “AS IS” BASIS. MKS SPECIFICALLY DISCLAIMS AND
EXCLUDES ALL OTHER WARRANTIES OR CONDITIONS,
EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO
CONFORMITY TO ANY REPRESENTATION OR DESCRIPTION,
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE,
TITLE, NON-INFRINGEMENT OR ANY CONDITIONS OF
QUALITY OR ANY WARRANTIES ARISING BY LAW, STATUTE,
USAGE OF TRADE, COURSE OF DEALING OR FITNESS FOR
ULTRAHAZARDOUS ACTIVITIES. MKS MAKES NO WARRANTY
WHATSOEVER, EXPRESS OR IMPLIED, WITH RESPECT TO THE
SOFTWARE, DOCUMENTATION, MAINTENANCE SERVICES
AND THIRD PARTY SOFTWARE. CERTAIN THIRD PARTY
SOFTWARE IS LICENSED BY SUCH THIRD PARTY LICENSORS
AND IS SUBJECT ONLY TO SUCH THIRD PARTY SOFTWARE
LICENSE AGREEMENTS. THE ENTIRE RISK AS TO THE RESULTS
AND PERFORMANCE OF THE SOFTWARE IS ASSUMED BY YOU.
IN PARTICULAR, MKS SHALL NOT HAVE ANY RESPONSIBILITY
WHATSOEVER FOR ANY PORTIONS OF THE SOFTWARE WHICH
HAVE BEEN MODIFIED BY YOU OR ON YOUR BEHALF
WITHOUT MKS’ PRIOR WRITTEN CONSENT. YOU ARE
RESPONSIBLE FOR THE SELECTION OF THE SOFTWARE TO
ACHIEVE ITS INTENDED RESULTS, AND FOR THE
INSTALLATION, USE AND RESULTS OBTAINED FROM THE
SOFTWARE. MKS DOES NOT WARRANT THAT THE SOFTWARE
SHALL MEET YOUR REQUIREMENTS OR THAT ITS OPERATION
SHALL BE UNINTERRUPTED OR ERROR FREE, NOR THAT
SOFTWARE ERRORS OR DEFECTS SHALL BE CORRECTED.

YOU MAY HAVE CERTAIN STATUTORY RIGHTS TO WHICH
THESE EXCLUSIONS DO NOT APPLY; HOWEVER, TO THE FULL
EXTENT PERMITTED BY LAW, THE DURATION OF
STATUTORILY REQUIRED WARRANTIES, IF ANY, SHALL BE
LIMITED TO THE WARRANTY PERIOD SET FORTH IN THIS
SECTION 11.1. MOREOVER, IN NO EVENT SHALL WARRANTIES
PROVIDED BY LAW, IF ANY, APPLY UNLESS THEY ARE
REQUIRED TO APPLY BY STATUTE NOTWITHSTANDING THEIR
EXCLUSION BY CONTRACT. NO DEALER, AGENT OR
EMPLOYEE OF MKS IS AUTHORIZED TO MAKE ANY
MODIFICATIONS, EXTENSIONS OR ADDITIONS TO THIS
LIMITED WARRANTY.

SOME JURISDICTIONS DO NOT ALLOW THE EXCLUSION OF
IMPLIED WARRANTIES SO THE ABOVE EXCLUSIONS MAY NOT
APPLY TO YOU. THIS WARRANTY GIVES YOU SPECIFIC
LEGAL RIGHTS. YOU MAY ALSO HAVE OTHER RIGHTS WHICH
VARY FROM JURISDICTION TO JURISDICTION.

11.3. Security / Ultrahazardous Activities. The Software is not designed,
manufactured or intended for use as a security device. You are
responsible for determining all security requirements necessary and
appropriate for your network and computer systems. In addition, the
Software is not designed, manufactured or intended for use in any
environment in which the failure of the Software could lead to death,
personal injury, or severe physical or environmental damage, such as in
the design or operation of nuclear facilities, aircraft navigation or
communication systems, air traffic control, direct life support machines,
or weapons systems or in the on-line control of equipment in any
hazardous environment requiring fail-safe performance (“Ultrahazardous
Activities”). You represent and warrant to MKS that you shall not use or
resell the Software for such purposes.



12. LIMITATION OF LIABILITY. MKS’AND ITS LICENSORS’TOTAL
LIABILITY ARISING OUT OF OR RELATED TO THIS AGREEMENT,
THE TERMINATION THEREOF, AND/OR LICENSE OF THE SOFTWARE
AND DOCUMENTATION HEREUNDER AND THE PROVISION OF
MAINTENANCE, SHALL BE LIMITED TO THE AMOUNT HAVING
THEN ACTUALLY BEEN PAID BY YOU TO MKS UNDER THIS
AGREEMENT. IN NO EVENT SHALL MKS OR ITS LICENSORS BE
LIABLE FOR ANY LOSS OF DATA, LOSS OF INCOME, LOSS OF
OPPORTUNITY OR LOST PROFITS, COST OF RECOVERY, OR COSTS
OF SUBSTITUTE PRODUCTS. IN NO EVENT SHALL MKS OR ITS
LICENSORS BE LIABLE TO YOU OR ANY OTHER ENTITY FOR ANY
INDIRECT, SPECIAL, CONSEQUENTIAL, INCIDENTAL, MULTIPLE,
PUNITIVE OR SIMILAR DAMAGES, HOWEVER CAUSED AND ON ANY
THEORY OF LIABILITY, AND WHETHER OR NOT FOR BREACH OF
CONTRACT, NEGLIGENCE OR OTHERWISE, AND WHETHER OR NOT
MKS HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.
THESE LIMITATIONS SHALL APPLY NOTWITHSTANDING ANY
FAILURE OF ESSENTIAL PURPOSE OF ANY LIMITED REMEDY
PROVIDED HEREIN. MKS’AND ITS LICENSORS’LIMITATION OF
LIABILITY IS CUMULATIVE, WITH ALL MKS’EXPENDITURES BEING
AGGREGATED TO DETERMINE SATISFACTION OF THE LIMIT.

THE EXISTENCE OF CLAIMS OR SUITS AGAINST MORE THAN ONE
MKS PRODUCT LICENSED UNDER THIS AGREEMENT SHALL NOT
ENLARGE OR EXTEND THE LIMIT.

SOME JURISDICTIONS DO NOT ALLOW THE LIMITATION OR
EXCLUSION OF LIABILITY FOR INCIDENTAL OR CONSEQUENTIAL
DAMAGES, SO THE ABOVE LIMITATION OR EXCLUSION MAY NOT
APPLY TO YOU.

The provisions of this Section 12 shall survive any termination of this
Agreement.

13. INDEMNIFICATION. You shall indemnify and hold MKS and its
predecessors, successors, parents, subsidiaries, affiliates, officers, directors,
and employees harmless from and against any and all losses, damages, costs
and expenses (including reasonable attorneys’fees) arising out of or relating to
your or your Authorized Agents’: (i) breach of this Agreement; (ii) negligence
or misconduct; (iii) improper or unlawful use of the Software or
Documentation; (iv) disclosure of MKS Confidential Information;
(v) unauthorized repair, adjustment, modification or alteration to the Software
or Documentation by you or any third party; or (vi) use of the Software or
Documentation in connection with Ultrahazardous Activities. MKS shall have
the right, but not the obligation, to participate in the defense of any such
claims with counsel of MKS’choice at your sole cost and expense.

14. GENERAL. The Software may have been licensed under a fully executed
software license agreement (“Software License Agreement”). In the event that
you have licensed this Software under a Software License Agreement, the
terms of such Software License Agreement shall govern your installation and
use of the Software exclusively. In all other cases, the terms and conditions of
this Agreement shall govern your installation and use of the Software.

This Agreement shall be governed by and construed in accordance with the
substantive laws of the following jurisdictions without giving effect to the

principles of conflict or choice of law provisions of such jurisdictions (i) the
State of Illinois, USA, in the event the licensor hereunder is MKS Software
Inc. or; (ii) the Province of Ontario, Canada, in the event the licensor
hereunder is MKS Inc. In any case, the parties hereto specifically exclude the
United Nations Convention on Contracts for the International Sale of Goods
and the Uniform Computer Information Transactions Act. Each party hereto
irrevocably consents to personal and exclusive jurisdiction and venue where
MKS Software Inc. is the licensor of the Software in the federal and state
courts, as appropriate, of the State of Illinois, and where MKS Inc. is the
licensor of the Software in the courts of the Province of Ontario, Canada.
Notwithstanding any language to the contrary in this Agreement, the parties
further irrevocably and unconditionally waive and agree not to plead or claim
in any such court that any such action, suit or proceeding brought in any such
court has been brought in an inconvenient forum.

You agree that any purchase order submitted by you is for administrative
purposes only and that any provisions in such purchase order which are
different from or in addition to the terms of this Agreement, except for price
and quantity ordered, shall not be binding on MKS, even if signed and
returned, unless both you and MKS expressly agree in a writing, separate from
such purchase order, to be bound by such separate or additional terms and
conditions. You authorize MKS, at its option, to reference you and the
transaction that is the subject matter of this Agreement in a press release. This
Agreement and the license to use the Software and Documentation granted
herein shall not be assigned, sublicensed, or transferred by you without the
prior written consent of MKS. If any provision of this Agreement is declared
by a court of competent jurisdiction to be excessively broad as to scope,
activity, subject or otherwise so as to be invalid, illegal or unenforceable at
law, such provision shall be constructed by limiting or reducing it so as to be
enforceable to the maximum extent compatible with the applicable law as it
shall then appear. This Agreement is the entire agreement between MKS and
you relating to the subject matter hereof, and supersedes any other agreements
or discussions, oral or written, with the exception of any applicable executed
Software License Agreement. This Agreement may not be amended except by
written amendment signed by the authorized representatives of each of MKS
and you. A waiver by either party of its rights hereunder shall not be binding
unless contained in a written agreement signed by an authorized representative
of the party waiving its rights. The non-enforcement or waiver of any
provision on one occasion shall not constitute a waiver of such provision on
any other occasion unless expressly so agreed in writing.

The parties have requested that this Agreement and all documents
contemplated hereby be drawn up in English. Les parties aux présentes ont
exigé que cette entente et tous autres documents envisagés par les présentes
soient rédigés en anglais. You waive any right you may have under the laws of
the country where the Software is licensed to have this Agreement written in
any other language.

You agree to pay (and to reimburse MKS on request if MKS is required to
pay) any sales, use, value added (VAT), withholding, consumption or other tax
(excluding any tax on MKS’net income) or other fee or charge of any kind or
nature that is levied or imposed by any governmental authority on your use or
license of the Software.


